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2020 4 6 H 29 H, ENEBUMIEIRMUAT —TAE 4, 8 {f ] 59 3] Be i J b B B4 AL 1Y) App?.
Wi, ENEEURE R IZ2E4 K THIE (FEHARZE) (Information Technology Act), 51k 1B B N ix b
App “HIENE R ERFNTERE, EIEMED . BER2aMAFLRRT”  “prejudicial to sovereignty and integrity
of India, defence of India, security of state and public order” ) 3. RAEEEIEE MR “I 57 XL App 4T 9
NENPGET A, ERYE (GERNELNEANL) 527 ZMriE N, “— K HE SRS HE N EE A
HEBMAEATRL” o B, 2250 7T Berd sont B Frad S5 e LR (R N RS A E U A
B AN [ BUR S TR R e B i e ) (2007 4F 8 A 1 HARRD ( “HEIBIT” ) Midifx. [, #%
AR WAL T — AN PPAS AN S SB[ R 98 52 75 nT DA ZE A0 AR 4 B B B o (R 22 e s 20l OIGHG2 FLER Y
kD BT 2 L2

AR SR BRI L 73 T 45 A W] R AE TP AR FE B ol v B BIT s e, DA R R 5 8 3 T AE I R B
PARERED], PEEEEENEIZE App AAAEAFKER, FFAE—BEb b E S5 S R RO E A w);
ENRZ HIAE AT th X R I AR e #OR RIEE AR o ARG B SCUE 2 o B 45 B AR SRR IHE o B 95 N
FERNER BRI A R LU E App X 30, BT o [ 5 AL R R 3 i 7

—. EREEXTEN BIT MIEERER
(—) AR 2K

HED BIT 55 5 2628 1 akRUE T 28 IBAE0, FohEds 7, BEREAEY. (Hh e N R AN [ BUR A BN RE
AT E B 2 TR A AR e 3 e I BGE 15 CFRER BIT #E) 25 1 23— 00, et
Jit e P A AT 3 — 4R B “SER R ek B A i JF ek e AR R4 (substantially unproductive and
incapable of yielding a return). IR EEHE H 1 87 5 248 T [ 1495 it A2 75 1) PR R RS R DR 3 e 4 G )
LT, FEIAE 2 RARRE EAA BN, 5 I67E 2 RARRE BTl 7 B T4 w10 & BT, 15 i F P o A
HE) e T BB AILH R RIS BB A GBS . HED BIT BUE FoxH AR %

USSR B AR SC B AR TN BTR
2 https://pib.gov.in/PressReleseDetailm.aspx?PRID=1635206, 2020 ££ 6 H 30 Hixgja— k.
3 ] k.
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AL 5 E brfh i i s B — 2. B, 7E Link Trading v Moldova %M, R EE A N IR RO FR
JRIEE 1T “so substantially interfere[s] with the investor’s business activities that they are considered to

be ‘tantamount’ to an expropriation” 4.

AIRENFEIZEXT App 1878 2 Rl RS2 BN 2 BRI, IX S8 A m] i £ BB EE R TR
R AN . 40 App ToVAISE, WIARSE ELI M 2w W AOAS (EI2 8, 1278 2w A ER KR 15,
H A 80P B H A (RPZRMW ) “8%7 ) M EM R T -

eAh, HHEDBIT 25 5 (1) FKIEHUE TR EEGIEER R e, 68F “ N7 2LH K7 f 4K
MOEEAE AR B L A LR BOTSS T AP A IERAME” o BAR, 2B BURNIEARAE R FAMER IR
FIEOL T, RSO HAESAT A S B BIT. 488, WRISE A F AT N sSed /e 1 ETREERHE, 4L
AT RER A VERIPGET s AR BRAEHC

(Z) A FMAERBRK

HHE BIT 28 3 25258 2 300 T AP RIA IERFIE . 3% — (R AR A & =G AR08 [E 00 0 B S 45 o 3
LEAE A B T R ) & FE A . (Teinver S.A., Transportes de Cercan &s S.A. and Autobuses Urbanos del Sur
S.A. v Argentina®) ZRIE [E AT DLCCAR HMRAEAE SR, (H XM AR A AN RERH AN 5 3 15 BSR40 Georg
Gavrilovic and Gavrilovic D.O.O. v Croatia — & [l BE Firik, “Legitimate expectations founded on specific
assurances or representations made by the State to the investor are protected. The reasonableness of an asserted
expectation is to be determined objectively at the time the investment is made, with due regard to the
circumstances of the case.®”

G0 R e B R AR B LB BN RIS A RN, BB i VR ) L R B R S5k 55, B
BT &G St 7 el 5 A B 35 BN 55 SUR B, A BRI AT BEVE R B0 B A
EEMITUY, IO AT DLRFSi 2 E 284 BTk R A ELIR AT B IR 550k 55« #3872 R AR T R A VAT
NIRRT, WA FNIEE 2~ = 5 h EAHSCRIAE IR 2 AT VERT 9 App 3247, TUAT DAA DS ZE & FHAN
TP E BB RS EO

UbAh, TEAT S TR A EVERT, R 225 (B B R AT R N R RS B T S B R E R LS5 Wik
Pt IS A B A AT DLAE S UL B AR TE [ ) M A AR R AR AR, AN RE sk HAEE B
A BE3F. (Belenergia S.A. v. Italy”) [Rlitt, Hh [EI #5875 B (UE SR B AR WL BN I8 8 A H]
BT XS B A AT 7 AR A, FOUR IR R IO B BE vl Re2E 25 A AL 5 1 App fEENEIZ

(=) HRFFBEK

HED BIT 55 4 56080€ 1 BHIRFrERME, RIAERS 75— 5 IR H MR H R A8, ANAR
TR TAE ST HIFE 0 KA A S — 0 7 28 T B H I sEh il O 2%5 18 21 2R Hh B
THRNITE S, EDREROFE AR T RE AT DA Sy B ARt AR D, R 5 B8 i o 5 58 B 98 ) S

4 Award 11C,154.

5 ICSID Case No. ARB/09/1, para. 669,
6 ICSID Case No. ARB/12/39, para. 956.
7 ICSID Case No.ARB/15/40, para. 587,

www.hankunlaw.com



HAN KUN

S0 (SD Myers Inc v Canada®). Hrbv, AME 555 574 [E 55 2 B 52 21 1) M 8BRS [5) AT Be ) seont [
RAFE e (Apotex v United States) 9. EJEEAIRAES AL | — b [H LR F R R WAL IS E A 1)
App, FHAS A B H 5 A SRR o Gn T DAUE B 45 B8 5 5 AR TR T R B B 48 8 3 Ak TSR Ay Tl
Wyse e hr, WA RFE A Ep i & T E R AR

() HHEEAFEERK

BRI RAFIESL, HED BIT 55 4 2K [ANHUE 1 B E A8, BIZEES T 0 — 5 il i it %
TR, ARART HE AR = ER R E W8, AREELEAE T b ERRHIZE W App, (H
AR 3 e e X I E IS E (0 App AR H R BRI o dn ) DAIIE B v [ #5583 S A R AT M A 55
= ER R E AT R T s g A, MR EE B QR 1 R E RS

(3D H HICHEARR %K

FEN BIT 55 7 260E,  “ZRZAEAT— 5 IR B E AR JBAT Se R TE B 4 20 T i T BRI LS5 Jm AT
PATEAN G FRAE IR B B LR AU 27 o 25 7R B SBOLITAE 1L App M1 E A Bl ook HAE
BOBEAE P B B R th i . MR B, S8R B AR T ARz . EERATION, X+
App 188 A 5 L s KR A AR S, AT B @ FE B BN ER A BEA K& 1.
Ub, RETRIXE BIT 25 7 26 “ B0 ARG MR, OB LI Ry B ATE A7 72 BT 5 P I
MIEEM R, A& — ME RS 1

(7N) ENEETTREFIDIS
1. EI BIT FHIHLHE

EVEE AT REdR 5] EN BIT 28 14 4% C “EHEBRIERS I 2630 1E VAL I IE B i . i “A
B A W5 7R T [ 4 20 J7 AR L IE R | B BRURD B S RboE F 2, SRR 3 LB AR 22 1 25 11 44 it sk
B B SURAL R 45t~ Z26)8 T30 “AEHERRMERS 7 ¢ “Non-precluded Measures” ) 45k. Ul
EEE (AR A VE NZ A Va2 P, TR P ED BIT H A SR b ANE T %28 % .

MBATBCER BN RERTE , ENFEBUR K AR B /2 1% 59 3 App 45 ENEE i LR S B
B K2 MASRRFP, ZEFK: B T 515 BEORME] 7 VF 2R A A FRER SR, Lt
FE LRSS T Android A1 i0S 76 LRSELERE B M HIREFP AR T, I8 B TR PP AR5 U7 30
B3 B 7 0l AN bR A% i 1 B R CAAM A e 554 o S I 0F B R I 5 22 e R DIT i A O (R i 2
JEAN T, IX L e 2R R M B RE A AU 58 Bk . (HIX — PRl i BRI B IFA I . A SEOR2 T
IR ARHERRESE I 47 7545 2R (1 b B AR BN EEURF (K128 TESR 5

2. IBEENET HFiEE

BRACLT0 R PUaE 2 A, ENREIR AT RESR 51 E bR Sk B R PR i DA sk AR e R ED BIT (A
KIE . EEFTEE EHHRAZENMEFH (Circumstances Precluding Wrongfulness) HMES . [ bridk

8 8 ICSID Rep 3, IIC 249, para 252,
° Atpara8.15,

10 The Rise of Data Capital, MIT Technology Review, March 21, 2016, available at
https://www.technologyreview.com/2016/03/21/161487/the-rise-of-data-capital/, 2020 &= 6 H 30 H &5 — ki i,

11 2 I, http://mewsonair.com/Main-News-Details.aspx?id=392552, 2020 £ 6 H 30 H#g)5— %Kil .
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G2t B B R0 E BRANIEAT NI BT 453K (Articles on Responsibility of States for Internationally
Wrongful Acts) £ 25 2658 1 3kME 7 “fa 2 fEil”  (Necessity) Hifi:

“Necessity may not be invoked by a State as a ground for precluding the wrongfulness of an act not in
conformity with an international obligation of that State unless the act:(a) is the only way for the State to
safeguard an essential interest against a grave and imminent peril; and (b) does not seriously impair an
essential interest of the State or States towards which the obligation exists, or of the international community as
a whole.*?”

Z2k ™ “essential interest” FATHEOKAITNE, — AT DU 5 [ 5K 22 404 5 FE SO 2 A5G 1
Fift. HEEMTAEN (1D BExR2e23) 7 0afmm: () 2SRRI ER e — TR, H
b pTA,  H BN EEBUR AR X AR BB A R, BRATIYA Rt — 28 S N P

Hh B 5 B BT
(=) MR

MRIEHED BIT HIUKRMIME, B 5408 B ESIUN, B e n] HEXUS IR RIS BN 3R 2R
B FE AR EAT U ok, BB AR B [ PR BA 20A 2 R 2 RN BEAT IR .t ik Ty
AR DRG0, ISR AT DURAE OB [ [ B 51 2 VA 2% S PN ) R SR AT I I b e, e
AR R e Bk e B AR E

1 EHREEEEEREH

R AR 0 48 A SRR R e sy A 7D R T oR B BIT 00 b 42
W, AU, R ED BIT 55 5 SN, R FE < ARG . HRL. Bk
A RIS R RO B . Bk, bRV 70 E R A ) B RO T ED BIT BT R R0
AR, B VRRZE R ED BIT £ 11A1E

2. FIRZHEF

FRPEHHED BIT BEIULAREIUGR, ¥ Ml 45 20 75 ] BESRA 08 5 FEAR I 28 L 4% 5 — 3R B8 i
W A RS T o A AR B 5 28 U 2% 28 =R IR A AT e AT R E W BRI 7 o Ak R i Rk
BRI 0% 3 R G bRt , (B0 BE U BUR TR 12 2% Z R i B 3 58 F R R 3 i e R EDEEE W I &
WHER (Review Process).

() HEmRHE

AR WA E N 1 A ED BIT, A S5 A BRI Wi . MRA B i, RSB
AR5 2 H R BB I . 3K LA K App 3878 2 B B R AT e A g R 10 R ) el e
g, —BONE, BRI BRI B BB R (B A2 8 2 =] I BB E Sk B B e A [
. App 25 AR K ZEMN Ok A TSN, RS EREEEY, BRI B izsE A
a A BB A R R . 25K S EEN A JiE IR R T 8ANi 2 E A7 ) App, 4k 3 BORE
FURR . HR, TR A I, KR SR AT RER— AN AT IE R, BIAEERIZE AR ) App T LA
FHTI, IRAECAGR R 3G N oA App B P BREBUA B K 1 el SR A v B M, (H A4 AT B

12 % ), https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf.
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FESTNAER], BESRBEASBN BB RIEIZ B8, L2 ORI A .
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WRIEASTII M, ENEZIAR A —E AT RetEE & 1 ED BIT Hi— &P BFEIENER. A1
AR ERAFEMNREEAFERR AR, b E B0 [ R B g, B A BT
REFR S ED BIT AT PRI 5% ERODURFSE . (HARTR B BATH SR 2 H(F BRI LT 1 Bl
FIRETE. BRI 1 A I B B B U DR 37 ELIBR X 22 5 A PR Bk e, FLARJSAE - LI X T
BEM T BB 5 RS IR, (8 PIE AN ERE W AREESFBR, o B B0 AR S MBI 2%
[ Bl Bt ORGP A E BEAT W 7T, BB AT 2 i FE 4500 %) (Nationality Planning), DUE BE 4 =2 32 X034
B RS
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