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“I accept Prof Fu's approach because the fact that Art 23(2) of the CIETAC Rules refers to the parties’ agreement
indicates that there must be a distinct agreement by parties over and above agreeing to the rules. If consent to the

CIETAC Rules alone amounted to an agreement on the power of emergency arbitrators to grant interim measures,

then the inclusion of the words “[iln accordance with ... the agreement of the parties” would be redundant, and

parties in all CIETAC arbitrations would be taken to have agreed to empower emergency arbitrators to grant

emergency relief.” ']
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“In my view, whether the parties’ agreement to institutional arbitral rules per se should be taken to amount to
an agreement on the arbitrator s power to issue interim measures depends on the wording of the institutional arbitral
rules. In the present case, Prof Fu's evidence was that Art 23(2) of the CIETAC Rules was introduced to account for
cases administered by CIETAC which involved the application of foreign laws, or the laws of Hong Kong, Macau or
Taiwan. Against that backdrop, the mere fact that parties agreed to CIETAC arbitrations, subject to the CIETAC

Rules, need not necessarily amount to an agreement for emergency arbitrators to be empowered to grant interim

measures_in_China-seated_arbitrations. Whether that position would be different in foreign-seated CIETAC

arbitrations is a separate matter that does not arise for determination in this case.” "
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